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 1  T.C.	Memo.	1995-571.










 8		236	F.3d	410	(8th	Cir.	2000),	non-acq., I.R.B.	2003-42,	aff’g 








rental of land and personal property to a corporation.2 
	 However,	three	cases	were	litigated	with	the	same	outcome	at	
the Tax Court level3	but	all	three	cases	were	overturned	by	the	









in the appellate court case of McNamara v. Commissioner	as	well	
as the Hennen and Bot  cases.6 That signaled that the McNamara 
case did not bar cases in other Circuit Courts of Appeal. Since 
then, there has been a scattering of audits until late this year.
	 On	September	27,	2017,	in	a	surprise	move,	the	United	States	
Tax Court in a Texas case,7	approved	by	a	12	to	3	margin,  the 
holding and rationale of McNamara, et al. v. Commissioner.8 The 







participation in the operation.9






 SALE OF CHAPTEr 12 PrOPErTy.  The Bankruptcy 
Abuse	 Prevention	 and	 Consumer	 Protection	Act	 of	 2005, 
Pub. L. No. 109-8, § 1003, 119 Stat. 23 (2005), contained a 
provision	allowing	a	Chapter	12	debtor	to	treat	“claims	owed	




under	 Section	 507(a)	 of	 the	Bankruptcy	Code,	 provided	 the	
debtor	receives	a	discharge.	The	U.S.	Supreme	Court	in	Hall, 
et ux. v. United States, 566 U.S. 506 (2012), held that the	2005	









	 (a)	Any	unsecured	 claim	of	 a	 governmental	 unit	 against	 the	
debtor	or	the	estate	that	arises	before	the	filing	of	the	petition,	or	
that	arises	after	the	filing	of	the	petition	and	before	the	debtor’s	













CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr
to	determine	the	“2-percent	portion”	(for	purposes	of	calculating	
interest	under	I.R.C.	§	6601(j))	of	the	estate	tax	extended	as	provided	
in	I.R.C.	§	6166	is	$1,520,000.	rev. Proc. 2017-58, I.r.B. 2017-45
 SPECIAL uSE VALuATION. For an estate of a decedent dying 
in	calendar	year	2018,	if	the	executor	elects	to	use	the	special	use	
valuation	method	under	I.R.C.	§	2032A	for	qualified	real	property,	
the	 aggregate	 decrease	 in	 the	 value	 of	 qualified	 real	 property	
resulting	from	electing	to	use	§	2032A	for	purposes	of	the	estate	tax	
cannot	exceed	$1,140,000.	rev. Proc. 2017-58, I.r.B. 2017-45.
 VALuATION.	The	 IRS	has	withdrawn	proposed	 regulations	
(REG-163113-02, 81 Fed. Reg. 51413 (Aug. 4, 2016))	concerning	










in	 the	 creation	of	 an	 assignee	 interest.	The	withdrawn	proposed	
regulations	would	have	amended	Treas.	Reg.	§	25.2704-2	to	refine	




individual interest in an entity and the effect of insubstantial interests 








interim	 report	 that	 identifies	 regulations	 that	meet	 these	 criteria.	





specific	 actions	 to	mitigate	 the	 burden	 imposed	 by	 regulations	
identified	in	the	interim	report.	The	Secretary	published	this	final	
report	 in	 the	Federal	Register	 (82	FR	48013),	 recommending	 a	
complete	withdrawal	of	the	proposed	regulations	to	mitigate	their	
potential burden. 82 Fed. reg. 48779 (Oct. 20, 2017).
FEDErAL
INCOME TAxATION










the estate nor dischargeable under the Chapter 12 plan. Thus, Chapter 
12	debtors	may	sell	assets	as	part	of	their	Chapter	12	bankruptcy	
reorganization	without	having	to	treat	the	resulting	capital	gain	as	
a	priority	tax	claim	of	the	IRS.	H.r. 2266, 115th Cong. (2017).
FEDErAL
FArM PrOGrAMS
 PACkErS AND STOCkyArDS ACT. The GIPSA has 














82 Fed. reg. 48594 (Oct. 18, 2017).  The GIPSA has announced 
that	after	withdrawing	the	regulation	cited	above,	no	further	action	
will	be	made	on	the	withdrawn	proposed	regulation.	82 Fed. reg. 
48603 (Oct. 18, 2017).
FEDErAL ESTATE
AND GIFT TAxATION
 APPLICABLE ExCLuSION AMOuNT. Estates of decedents 
who	die	during	2018	have	a	basic	exclusion	amount	of	$5,600,000,	
up	from	a	total	of	$5,450,000	for	estates	of	decedents	who	died	in	
2017.	rev. Proc. 2017-58, I.r.B. 2017-45.







during that year. rev. Proc. 2017-58, I.r.B. 2017-45















more	 than	 $250.	Contributions	made	 by	 payroll	 deduction	 are	
treated as separate contributions for each pay period. If a taxpayer 








that	does	show	the	date.	IrS Tax Tip 2017-59.
 DEPENDENTS.	The	taxpayer	lived	with	but	was	not	married	
to	a	partner	who	was	the	grandparent	of	two	minor	children.	The	
taxpayer	was	 not	 related	 to	 the	 children.	The	 children’s	mother	
signed	 a	 temporary	 guardianship	 agreement	 which	 granted	
temporary	 custody	 of	 the	 children	 to	 the	 taxpayer’s	 partner	 for	
one	year,	from	July	2013	to	July	2014.		No	agency	authorized	to	
place children for adoption or for foster care by the state or by the 
governing	body	of	a	city,	town,	or	other	municipality	approved	or	
had	any	other	role	in	the	agreement.		Neither	the	taxpayer	nor	the	
partner	 signed	 the	 agreement;	 however,	 the	 children	 lived	with	
the	taxpayer	and	partner	from	July	2013	to	August	2014	and	the	
taxpayer	and	partner	provided	various	amounts	of	financial	support	





for	 2014.	 I.R.C.	 §	 152(c)(1)	 defines	 “qualifying	 child”	 as	 an	
individual—
















for either to be a qualifying child as to the taxpayer. Therefore, 
the	court	held	that	the	taxpayer	could	not	claim	the	children	as	
dependents,	claim	the	child	tax	credit	or	claim	the	earned	income	
tax credit. Sharp v. Comm’r, T.C. Memo. 2017-208.











on	October	8,	2017. FEMA-4344-Dr. Accordingly, taxpayers in 
these	areas	may	deduct	the	losses	on	their	2017	or	2016	federal	
income	tax	returns.	See	I.R.C.	§	165(i).
 EDuCATION ExPENSES. The	taxpayer	was	an	engineer.	
The	 taxpayer	 had	obtained	 a	Bachelor’s	 of	Science	degree	 in	
engineering	 and	 a	Master’s	 degree	 in	 applied	mathematics.	







disallowed.	The	 court	 noted	 that	 the	 I.R.C.	 does	 not	 have	 a	
specific	provision	governing	education	expenses	but	I.R.C.	§	162	
provides	generally	that	“[t]here	shall	be	allowed	as	a	deduction	












research	were	 not	 deductible	 education	 expenses.	The	 case	 is	
designated as not for publication. Czarnecki v. united States, 
2017-2 u.S. Tax Cas. (CCH) ¶ 50,378 (Fed. Cls. 2017).
 HEALTH INSurANCE. The IRS has announced that, 

















The	2018	filing	season	will	be	 the	first	 time	 the	IRS	will	not	
accept	tax	returns	that	omit	this	information.	After	a	review	of	
the	process	and	discussions	with	the	National	Taxpayer	Advocate,	






 INFLATION ADJuSTMENTS. The IRS has announced 
the	 2018	 annual	 inflation	 adjustments	 for	more	 than	 50	 tax	











However,	 the	exemption	 is	subject	 to	a	phase-out	 that	begins	
with	 adjusted	 gross	 incomes	 of	 $266,700	 (single),	 $293,350	
(head	of	household),	$160,000	(married	filing	separately),	and	
$320,000	 (married	filing	 jointly).	 It	 phases	out	 completely	 at	







separately).	 (6)	The	 tax	year	 2018	maximum	Earned	 Income	
Credit	amount	is	$14,320	for	taxpayers	filing	jointly	who	have	
three	or	more	qualifying	children.	 (7)	For	 tax	year	2018,	 the	
I.R.C.	§	179	expense	method	depreciation	limitation	is	$520,000	
with	 the	 phaseout	 beginning	 at	 $2,070,000.	 (8)	For	 tax	 year	











exclusion	is	$104,100.	rev. Proc. 2017-58, I.r.B. 2017-45.




Forms	 1120S	 for	 three	 tax	 years	 claiming	 income	 based	 on	
subtracting	costs	of	goods	sold	(COGS)	from	gross	receipts.	The	
taxpayer	also	claimed	ordinary	and	necessary	business	expenses	
deduction	 for	 salaries,	 wages,	 repairs,	 rents,	 depreciation,	
advertising and other business expenses. The LLC reported 
losses	in	each	year	which	were	passed	through	to	the	owners.	
The	taxpayer	did	not	submit	financial	records	but	relied	solely	


















partnership basis in partnership property. The IRS granted an 
extension	of	 time	 to	file	an	amended	return	with	 the	election.	









for	 the	 first	 segment;	 3.74	 percent	 for	 the	 second	 segment;	
and	4.63	percent	for	the	third	segment.	The	24-month	average	
corporate	 bond	 segment	 rates	 for	October	 2017,	 taking	 into	
account	the	25-year	average	segment	rates,	are:	4.16	percent	for	
the	first	segment;	5.72	percent	for	the	second	segment;	and	6.48	


































































v. Comm’r, 149 T.C. No. 13 (2017).









from	 receiving	 the	 earned	 income	credit	 for	 the	 following	 two	
years,”	 stating	 that	 this	 two-year	 ban	was	 being	 asserted	 “for	



















original return is considered a separate return, the statute bars the 
taxpayer	from	filing	a	subsequent	joint	return.	The	court	reaffirmed	





jointly	status.	knez v. Comm’r, T.C. Memo. 2017-205.
SAFE HArBOr IN TErEST rATES
November 2017
	 Annual	 Semi-annual	 Quarterly	 Monthly
Short-term
AFr	 1.38	 1.38	 1.38	 1.38
110	percent	AFR	 1.53	 1.52	 1.52	 1.52
120	percent	AFR	 1.67	 1.66	 1.66	 1.65
Mid-term
AFr	 2.00	 1.99	 1.99	 1.98
110	percent	AFR		 2.20	 2.19	 2.18	 2.18
120	percent	AFR	 2.40	 2.39	 2.38	 2.38
 Long-term
AFr	 2.60	 2.58	 2.57	 2.57
110	percent	AFR		 2.86	 2.84	 2.83	 2.82
120	percent	AFR		 3.12	 3.10	 3.09	 3.08
rev. rul. 2017-21, I.r.B. 2017-46.
 SELF-EMPLOyMENT INCOME.	The	taxpayer	owned	and	
operated	 a	 plumbing	 business	 and	 performed	various	 services	
during	2010	as	an	independent	contractor.	Two	of	the	taxpayer’s	
clients	 reported	 to	 the	 IRS	 their	payments	 to	 the	 taxpayer.	The	
taxpayer	 did	 not	 file	 a	 return	 for	 2010	 and	 the	 IRS	 used	 the	














argued	 that	 the	plaintiff	 and	 the	 former	owner	of	 the	defendant’s	
property	had	an	oral	agreement	that	the	former	owner	would	maintain	
the	entire	fence.	The	trial	court	denied	the	use	of	any	oral	agreement	
evidence as hearsay and in violation of the statute of frauds. The 
appellate court agreed noting that, in order to be enforceable against 
the	defendant,	the	fence	repair	agreement	had	to	be	in	writing	and	





Code	359A.	Hopkins v. Dickey, No. 16-1109 (Iowa Ct. App. 2017).
 TrESPASS.	The	 parties	 owned	 neighboring	 farms	 and	 along	
the	boundary	ran	a	ditch	and	a	berm.	The	berm	was	located	on	the	
defendant’s	 property,	 purchased	 in	 1990,	 and	was	 created	 in	 the	
1940’s	by	prior	owners	of	both	properties	with	soil	 from	digging	



















may	not	 be	 diverted	 by	 obstructions	 erected	 or	 caused	 by	 either	
estate	holder.	A	 landowner	may	divert	water	by	 surface	drainage	
constructed	 upon	 land	 even	 though	 some	different	 or	 additional	
water	may	thereby	enter	the	servient	estate.	The	court	noted	that,	
although	the	berm	and	ditch	diverted	the	natural	flow	of	water,	the	







flooding	 from	 the	berm,	 the	plaintiff’s	 land	did	not	 receive	more	
flooding	because	of	the	berm.	Thus,	the	appellate	court	held	that	no	
nuisance or trespass occurred. C&D Mount Farms Corp. v. r&S 
Farms, Inc., 2017 Iowa App. LExIS 1085 (Iowa Ct. App. 2017).
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6020(b)	 and	 sufficient	 to	 support	 the	 assessment	 of	 unpaid	 self-



























proper	year	for	claiming	the	loss	deduction.	Partyka v. Comm’r, 
T.C. Summary Op. 2017-79.
PrOBATE
 uNHArVESTED CrOP.	The	decedent	died	with	a	wheat	crop	
partially	 unharvested.	The	 decedent’s	will	 bequeathed	 the	 crop	
land	on	which	the	wheat	was	growing	to	the	decedent’s	son	who	






of the real estate. In the Matter of the Estate of Feldmann, 2017 
N.D. LExIS 260 (N.D. 2017).
PrOPErTy
 FENCES.		The	plaintiff	and	defendant	shared	a	600	foot	fence	
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Farm Estate and Business Planning	also	includes	discussion	of	employment	taxes,	formation	
and	advantages	of	use	of	business	 entities,	 federal	 farm	payments,	 state	 laws	on	corporate	
ownership	 of	 farm	 land,	 federal	 gift	 tax	 law,	 annuities,	 installment	 obligations,	 charitable	
deductions,	all	with	an	eye	to	the	least	expensive	and	most	efficient	transfer	of	the	farm	to	heirs.
	 Written	with	minimum	legal	 jargon	and	numerous	examples,	 this	book	 is	suitable	 for	all	
levels	of	people	associated	with	farms	and	ranches,	from	farm	and	ranch	families	to	lenders	
and	 farm	 managers.	 Some	 lawyers	 and	 accountants	 circulate	 the	 book	 to	 clients	 as	 an	
early	 step	 in	 the	planning	process.	We	 invite	you	 to	begin	your	 farm	and	 ranch	estate	 and	
business	 planning	with	 this	 book	 and	help	 save	your	 hard-earned	 assets	 for	 your	 children.
	 The	book	is	also	available	in	digital	PDF	format	for	$25;	see	www.agrilawpress.com	for	
ordering	information	for	both	the	print	and	digital	versions	of	the	book.
Soft cover, 8.25 x 5.5 inches, 510 pages
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